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EDITORIAL NOTES. 


That the Local Option question will come up again before the next 
Legislature of this state goes without saying. And that some kind of 
Local Option law will be enacted within a few years at least is gen- 
erally believed, not only from the character and numbers of those who 
are engaged in pushing the idea, but from the common trend toward a 
government by the people themselves on questions relating intimately 
to the public moral welfare. It is true that a law to prevent the private 
drinking of intoxicants in a man’s home can not be enacted or enforc- 
ed, but the drinking of intoxicants at a house publicly licensed can be 
enacted and reasonably enforced if public sentiment sustains it. 
Stripped of all other considerations the main question to be faced in 
this state is, whether any particular county or municipality shall be 
permitted, upon petition of a reasonable number of voters, to decide 
the question of license or no license by a majority vote. The liquor 
dealers say not, because they insist that a minority wishing to drink 
have rights which the majority cannot overthrow by a mere vote. On 
the other hand temperance people hold that most drinking places are 
in the nature of a public nuisance, and sufficiently attack public and 
private morals to warrant their extirpation at the will of the majority, 
and, in any event, that they cast such a burden on the taxpaver through 
pauperism and crime that the state owes to itself such repression. 
The fact that Prohibition may not entirely prohibit has no weight with 
the second class of thinkers, because they realize that other laws 
against public evils are not wholly enforcable. There have always 
been penalties against stealing, but stealing continues; yet no one 
would think of repealing statutes relating to larceny. Certainly all the 
people cannot be induced to think alike on the liquor question, either 
within the next decade or within a century to come; that is as un- 
likely as that we shall communicate within the same period with the 
supposed inhabitants on Mars. But in the meantime the opinions of 
the majority, whatever they are, whether for or against license, will 
resolve themselves into concrete law in New Jersey as it is doing 
elsewhere. We do not forecast what this law will be, but the ad- 
vance of Local Option sentiment in other states and of sentiment 
against alcoholic beverages in other parts of the civilized world, tends 
towards the conclusion that there will be more repressive measures 
against the liquor traffic than now exist. 
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In this connection we have looked up, somewhat, what has been 
going on recently in other states and countries. In Massachusetts, 
where there is a Local Option enactment, we find that, beginning with 
May 1 last, out of 33 cities there are 20 “dry,” and out of 321 towns, 
there are 261 “dry.” This certainly indicates that in Massachusetts 
the sentiment against license is very large. Of the “dry” cities in 
Massachusetts, Worcester is said to be “the largest city in the world 
that has ever voted no-license.” This statement of itself shows that 
in the large municipalities, where are massed thousands and often tens 
of thousands of a foreign element, the majority vote for license when 
the opportunity offers. There is little present hope of Boston, New 
York, Philadelphia, Chicago, etc., going “dry.””’ How far the law was 
enforced in Worcester during the no-license year ending last May is 
shown by comparing the arrests for drunkennesss there with the num- 
ber of arrests in the previous year, when there were licenses. In the 
last year there were 1,843 arrests for drunkenness, and in the previous 
year 3,924. Street drunkenness was, therefore, repressed a little more 
than one-half, which to many shows an encouraging and to others a 
disappointing result. Connecticut has a Local Option law, and dur- 
ing the past year has extended its “dry” territory “3,000 square miles,” 
but we do not have at hand the particulars. Maine is a prohibition 
state, but New Hampshire and Vermont are not. Michigan has Local 
Option, and last Spring about 20 counties were carried for no-license. 
Texas has a prohibitory law which went into effect July 1. Florida 
is to vote next year upon the Constitutional Amendments for prohibi- 
tion, which, it is said, will be carried, because under the existing Local 
Option law, most of the counties are now dry. In North Carolina the 
people voted for prohibition by a majority of 44,196, and the law went 
into effect last January. In Kentucky there were in June last 96 “dry” 
counties out of a total of 119. In Indiana, which has Local Option, 
something like 60 counties have become “dry,” and there is a similar 
state of things in Ohio. The states of Washington and Idaho also 
have Local Option laws. In every state in the Union the subject is 
under agitation; as yet, however, those having Local Option or prohi- 
bitory laws are not in the majority. 


Looking away from the United States to other countries we find 
that in England an immense amount of attention is being paid to the 
liquor question, although, from an actual knowledge which the writer 
possesses of conditions there, it must take years before drunkenness 
is repressed to any such extent as it is now in the United States. The 
United Kingdom is not larger in territory than New York, Ohio and 
Virginia, but there are about 95,000 places licensed, and the average 
yearly prosecutions for drunkenness exceed 200,000. The last sta- 
tistics to which we can refer (1907) show that the drunkards prose- 
cuted numbered 210,024. The House of Commons has been struggling 
for two years with a measure to reduce the number of licenses, and 
finally passed a bill by a majority of more than three to one, but the 
House of Lords refused to concur, the wealthy and hereditary legisla- 
tors of that body being, it is said, financially interested in liquor com- 
panies to such an extent that they are unable to favor any large cutting 
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of grog-shops. The other countries of Europe are all wine-drinking 
countries, and the amount of drunkenness is comparatively small— 
not perceptible to the eyes of tourists. There seem to be waves of 
temperance passing over Switzerland, Holland, Sweden and Finland, 
but not elsewhere; and the movement in those countries is directed 
rather in the direction of total abstinence of the individual than of 
legislation by the government. As is well known, temperance has a 
strong foot hold in New Zealand, where the endeavor is not so much to 
have Local Option as total prohibition. On the whole, then, it is in 
America and not in Europe where the question of Local Option will 
first be fought out to the finish, and this the liquor dealers now expect. 





Judge Pollard, of St. Louis, in a discussion on the subject of 
drunkenness in London in July last, declared that a mistake was made 
by the local magistrates, in America and elsewhere, who invariably 
committed drunkards to jail when brought before them for punish- 
ment. ‘The Judge is the author of what is known as the “Pollard Plan” 
of reforming drunkards by the probation or pledge method, and he so 
impressed his views upon the association he addressed, which was the 
“International Congress on Alcoholism,” that more than 400 persons 
from Austria-Hungary, Holland, Germany, Italy, India, Sweden, 
Switzerland, Norway, Australia, New Zealand, Palestine, Servia, Bel- 
gium, Finland, France, Russia, Canada, England, Ireland, Scotland, 
Wales, Denmark and the United States, signed the following state- 
ment: “We, the undersigned members and delegates attending the 
International Congress on Alcoholism, assembled in London, July, 
1909, desire to record our gratification at the recognition in statute 
law by Great Britain, Vermont (U.S. A.) and Victoria (Australia) of 
the principle of reforming drunkards by the probation or pledge 
method, commonly known as the Pollard plan. The possibilities of 
this wise and beneficent policy are so great that we desire to commend 
its adoption throughout the world.” In his remarks the Judge said: 
“A judge of a court should exhaust every means to reform a victim of 
drink before he sends him to jail. Sending him to jail as a rule aids 
in his destruction and frequently destroys the family circle and entails 
suffering upon the helpless and unoffending whose cause I advocate. 
It isa hol y cause, to spez ak for the wayward og his innocent victims, 
especially in view of the fact that the sale of intoxicating liquors Is 

ensed nearly every where. In the police poe of the city of St. 
tis, Missouri, several years ago | began the plan of releasing those 
convicted on charges of drunkenness and petty offences growing out 
of drunkenness upon their signing a total abstinence honor p ledge in 
open court and aig them to keep it or suffer the penalty. This 
plan gave the offender an opportunity to work out his own salvation 
and to reform himself—and gave the state a sober and better citizen 
and protected an innocent family. I required the defendant to report 
to me at my residence after working hours, and so acted as my own 
probation officer. I was enabled by this plan to save ninety- five per 
cent. of those put on pledge parole. If any of this ninety-five per cent. 
returned to drink, they did it so adroitly and moderately as not again 
to disturb the public peace or that of their family, and in this respect I 
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won a victory. Signing a pledge by a defendant is visible evidence 
of his promise to be a sober and better citizen, and acts as a moral 
stimulant and a legal restraint, because of the punishment that will 
follow if the pledge is broken. Police courts have, as a rule, jurisdic- 
tion over cases of drunkenness and petty offences. Therefore we 
should begin at the beginning. The effort to reform the first offender 
should commence before he becomes a habitual drunkard or hardened 
criminal; for this reason I advocate salaried probation officers for all 
police courts. As a judge, | want to know more about the defendant 
than the mere charge on the docket, and to discover the moving cause 
of his arrest and remove it if possible. I beg you to advocate on your 
return home that the less demoralized and sodden slaves of alcoholic 
excess should not be imprisoned, but released on their signing a pledge 
not to drink, and be put on probation for a stated period.” 





That Japan is forging ahead in the various lines of modern civili- 
zation is nowhere more strongly shown than in its legislative enact- 
ments and in its new patent law, which was adopted on April 2 last. 
It is a wide-awake, up-to-date law in all respects. Formerly, under the 
law of 1888, patents could not be granted to foreigners. Now there is 
the utmost freedom in this respect, the very first provision provid- 
ing that “a person who has made a new industrial invention may 
obtain a patent for his invention in accordance with the provisions of 
this law.” The only inventions which cannot be patented are articles 
of food and drink, medicines, and “things in regard to which the appre- 
hension exists that they will injure public order, or morality, or be 
injurious to health.” The duration of patent rights is fifteen years, 
which may be extended to ten years more; and the patent fees for the 
fifteen years, while various as to the consecutive years, amount in the 
aggregate to 270 yen ($135). The act contains 106 clauses, and was 
to have gone into effect about the first of September, although we are 
not informed as to whether such was the case or not. 





While there is a law in this state forbidding the payment for pub- 
lication of any article in a newspaper or magazine tending to influence 
voters at election, unless the matter is inserted as a paid advertise- 
ment accompanied by the words, “This advertisement has been paid 
for by ——--———,” the penalty for infraction of which is the classifi- 
cation of the offence under the Bribery Laws, which means disfran 
chisement, etc., (P. L. 1906, p. 389), there is no law preventing editors 
from refusing to publish such matter as a paid advertisement. Conse- 
quently we find, occasionally, newspapers in this state declining to 
publish statements made over the signatures of candidates for office, 
even when payment is tendered. Unquestionably it is the legal right 
of any newspaper to decline to publish any matter that it does not 
deem for its best interest, or that of its political party. But the ex 
ample of refusing the signed views of candidates for office is not to be 
commended, except where there are gross attacks upon opposing can- 
didates for office, or where allegations in the articles proposed to be 
published are believed to be false but cannot well be met by opposing 
articles. Every editor must be a law unto himself in this respect; that 
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is to say, he must be free to decide what articles are or are not for the 
public good. But that is just the point, however. It is the public 
good which editors should keep in mind rather than private interests, 
or the supposed interests of a particular political party. The good of 
the state is above that of the interests of party. It is a pity that more 
editors do not take this view of it, and admit into their columns, in fact 
reproduce in their columns, without the solicitation of others, temper- 
ate arguments and comments made by writers or speakers of the 
political parties to which the newspaper is opposed. The metropolitan 
journals have more or less a habit of doing this as a matter of news, 
but the newspapers of the smaller towns, as a class, have never yet 
arisen to this point of fairness. 





The general proposition of the common law that the owner of 
lands owns to the centre of the earth and to the roof of the sky has 
long been abridged in a measure through the right accorded to the 
public of condemning lands for public purposes, in which case, of 
course, the owner receives a compensation, though it may be unwill- 
ingly. Out of this supposed complete ownership actions of trespass 
arise. The law as to actual trespass, therefore, either upon the surface 
of land or below it, has long been settled, but the subject of trespass 
in the air above one’s land has not been passed upon by the courts 
to any such degree as would meet the case of the flight of aerial ships, 
whether called balloons, monoplanes, biplanes, or whatnot. There- 
fore, a new field for discussion and decision is sure to be opened by the 
recent startling advances made and to be made in aerial navigation. 
Along the line of this subject, we note an interesting outlook upon the 
probabilities of future decisions as recently contributed by a lawyer 
of New York City, Mr. R. Floyd Clarke, to the New York “Herald,” 
Mr Floyd has given much study to the to-be aerial jurisprudence. He 
declares the air will be regarded as free as the ocean, and that pres- 
ent laws for navigation of the ocean and the navigable streams will be 
applied to the navigation of the air. “There now seems little doubt,” 
he says, “that extensive travel through the air will soon be a fact, and 
the question of right of way will soon have to be settled. In my judg- 
ment it will be easily done, for the common law has within its bosom 
the elasticity needed to meet the new conditions. Under well recog- 
nized fundamental principles it requires only a judge of the calibre of 
a Mansfield, a Marshall or a Taney to fit an old rule to new facts and 
evolve complete justice without further legislation. The waters of the 
ocean and rivers may be looked upon as a horizontal plane over which 
man exercises his activities, just as the air, in view of the new activi- 
ties, may be looked upon as a series of perpendicular planes in which 
he exercises his activities. Had the old judges had presented to them 
in cases involving the land owners’ title to the air above his land the 
same facts of practical navigability of the air by the public as they had 
existing before them in the case of navigable waters they undoubtedly 
would have followed the same rule as to the rights of the public and 
the rights of the private owners.” Mr. Clarke explains that the old 
English common law rule was that wherever the tide ebbed and flowed 
the stream was navigable. The adjacent land owner had no rights be- 
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low high water mark to prevent either the passage of vessels on the 
stream or the use by the public of the strip between high and low 
water under certain limitations. The test of navigability in England 
was whether the tide ebbed and flowed. In fresh water rivers, which 
were there unimportant and called non-navigable, the land owner had 
rights which practically excluded the public from navigation. Ameri- 
can law being derived from the laws of England, this law of navigation 
was literally applied in the United States until Chief Justice Taney, 
recognizing the different conditions with our inland lakes and streams, 
rejected the shibboleth of the ebb and flow of the tide and adopted as 
the test in this country the practical navigability of our fresh water 
streams and lakes, and refused to limit the public rights to water af- 
fected by the ebb and flow of the tide. What, then,’ continues Mr. 
Clarke, “is clearer than the entire propriety, possibility and probability 
of the courts adopting the same principle in regard to aerial navigation 
when confronted’ with the entirely new condition that aerial navigation 
is now a fact and not a dream? The reason for the rule is the same in 
both instances. The ocean is a natural wonder free to all. The air isa 
natural wonder which is, or should be, free to all. Practical conditions 
limit the possibility of a private owner actually taking possession of any 
large part of water adjacent to his shores, as a like practical difficulty 
prevents a land owner from actually taking possession of the atmos- 
phere beyond a few feet above the surface. As the owner along navi- 
gable streams has no right to extend his wharf beyond a certain dis- 
tance so as to interrupt navigation, so much more clearly is it possible 
for the courts to hold that, so long as the navigator of the air does not 
come in collision with the land owner’s surface, or his buildings upon 
the surface, there is no trespass incurred in the passage through the 
air, and that the right to navigation of the atmosphere is absolute in 
the public as completely as the original right to navigate the surface of 
the ocean and tidal streams in England was recognized, and as com- 
pletely as the right to navigate fresh water lakes and streams which 
are in fact navigable is the law of the United States. Thus by a simple 
application of a fundamental common law principle to the new com- 
bination of facts, without in the least changing the doctrines of the 
common law, but only properly fitting one of the two old principles to 
the new common combination of facts, the matter is covered conven- 
iently and equitably. It only requires a court with ordinary percep- 
tions of the principles on which the common law evolves, and of the 
propriety of the evolution in this instance, to establish this rule as the 
law.” 





The Supreme court on October 26 dismissed the disbarment pro- 
ceedings instituted against Mr. Thomas P. Fay, of Long Branch. Our 
readers will recall (see the Journal of February last, page 61) that 
Mr. Fay had a rule entered in the Supreme court, setting forth that 
an application made before a branch of the court asking for an 
order vacating the conviction of his client (Albert C. Twining, the 
bank wrecker) was denied, on the ground that the two justices hear- 
ing the motion were without jurisdiction, and then he took out a writ 
of error to review the proceedings. We stated at the time that, with- 
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out doubt, Mr. Fay had not intended to act in bad faith, and this was 
his plea which the court has accepted. In writing the opinion in the 
case Mr. Justice Reed, while pointing out that Mr. Fay should not 
have entered the rule, goes on to say: “Under such conditions the 
action of a judge should be manifested by a written order directing the 
clerk to enter a rule, expressing the determination of the court. 
The respondent, in his testimony, taken on the rule to show cause, de- 
clares that he entered the rule in accordance with his understanding of 
what took place, and while he may have been mistaken, he had no 
intention of entering an order not made. It now appears that as soon 
as the respondent discovered that he had misunderstood the action 
of the court, and that the rule which he had entered was not the order 
of the court, he promptly and very properly removed from the record 
the rule and withdrew his writ of error, thus correcting, as far as he 
could, the consequences of his action. In addition to this he has ten- 
dered to the court his disavowal of any intention to improperly inter- 
fere with the due administration of justice, and we think that under 
these circumstances the rule to show cause may be properly dis- 
missed.” All lawyers are likely to make mistakes, and no court will 
inflict punishment of disbarment when good faith is shown. It is well, 
perhaps, in one aspect, that the proceedings in this case were taken; 
it proved that judges, as well as lawyers, sometimes mistake their 
duty, leaving rules to be entered by attorneys which ought to be for- 
mulated by themselves. We do not see that the Long Branch attorney 
has suffered any in character from the proceedings had, although nat- 


urally it is not a pleasant thing to be called to account by:a court be- 
fore which one is practicing. 





On the subject of disbarment proceedings, a lawyer of high stand- 
ing in one of our large cities recently wrote the following to the Jour- 
nal, and it is a good time to publish it. He is not one of those who has 
“felt the halter draw,” nor had he at the time of its writing any knowl- 
edge of the facts in the disbarment case above referred to, so that his 
remarks have no personal trend: “Personally I am of the opinion that 
disbarment proceedings are often too freely, unfairly and indiscrim- 
inately taken. The fact is that if a lawyer is rather obscure, and with- 
out influence or wealth, he is likely to be ‘pounced’ upon by a local 
Bar Association, or by some individual local lawyer who has a grudge 
against him, and is not afraid to attack him openly because of his sit- 
uation. Whereas, one whose social or family connections rank high; 
who is popular and ‘a good fellow;’ or who has wealth, holds office, 
or has powerful political ‘pull,” can do almost anything he pleases 
without fear of consequences, or of action of an adverse nature, either 
on the part of individual lawyers in his own town, or by a local Bar 
Association. There are some members of the Bar in every large town 
or city who really richly deserve disbarment, but who will never be 
proceeded against, for the reasons I[ have suggested, and others which 
will readily occur to most people. But if a fellow happens to be down 
financially, has had a few strokes of bad luck, or is under some other 
cloud, and cannot obtain influential help, then the first and most trifling 
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deviation from the straight path will suffice to cause him to become a 
victim and a dreadful example. I most certainly believe in disbarment 
for cause, and especially for the protection of the public against fraud, 
chicanery or dishonesty, but am greatly inclined to the opinion that 
while a few of the more forlorn and lesser sinners are proceeded 
against, as they should be, the more cunning, powerful, prominent 
and influential offenders escape the consequences of even their most 
glaring, impudent, greedy and oppressive irregularities, and dishon- 
orable and dishonest practices. 





It does not seem to be generally understood that the clause of 
Section 2169 of the U. S. Revised Statutes, which specifies that aliens 
eligible to naturalization are those who are white, or of African nativ- 
ity, or African descent, necessarily excludes various kinds of aliens 
who are classified in general terms with the yellow race. But the gov- 
ernment has taken this view of it, and holds that Turks, Armenians, 
Burmese, East Indians, Tibetans, Chinese, Japanese, and all similar 
peoples, are alike ineligible for naturalization. The subject has been 
brought to the front recently by the application of two Armenians of 
Weehawken to obtain their final naturalization papers in Hudson 
county. The applicants are wealthy rug manufacturers, and, it is 
said, will test the ruling against them distinctly made by Chief Camp- 
bell of the Department of Commerce and Labor; but there is a long 
line of court decisions holding that Asiatics are not “white” persons, 


and there is no reason, therefore, why an appeal should avail. 
) 





AARON DICKINSON WOODRUFF. 


On October 15 a new marble slab of granite was placed over the 
graves of Aaron Dickinson Woodruff, once Attorney-General of New 
Jersey, and his wife, in the First Presbyterian churchyard at Trenton. 
Former slabs of granite, which had been in place nearly one hundred 
years, had become almost undecipherable, and the Grand Lodge of 
the F. and A. M. of New Jersey, to which fraternity Mr. Woodruff 
belonged and of which in his lifetime he was a conspicuous figure, con- 
cluded to honor the remains by a new stone. The exercises included 
an invocation by Rev. W. H. Morgan, of Newark, and addresses by 
Judge J. Clarence Conover, of Freehold, and Mr. Francis B. Lee, of 
Trenton. 

Judge Conover quoted from the epitaph as follows: “For twenty- 
four years he filled the important station of Attorney-General with in- 
corruptible integrity. Adverse to legal subtleties, his professional 
knowledge was exerted in the cause of truth and justice. The native 
benevolence of his heart made him a patron of the poor, a defender of 
the fatherless ; it exulted in the joys or participated in the sorrow of his 
friends. He long presided as grand master of Free and Accepted 
Masons of the State of New Jersey, and was one of its brilliant orna- 
ments. In all the endearing relations of private life he exhibited a 
sublime example of love, duty and tenderness.” 

The following from Mr. Lee’s address comprises the general 
known facts concerning the former distinguished Attorney-General : 
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_ “Aaron Dickinson Woodruff was born in Elizabeth, New Jersey, 
September 12, 1762. For many years the family name had been associ- 
ated with that locality lying between Elizabeth and Newark, where 
several generations of the family, as occupants of Woodrufts Farms, 
had become large plantation owners and had occupied positions of 
county importance. As the eldest child of Elias Woodruff and Mary 
Joline, he had the usual advantage of a New Jersey boy of the later 
Colonial period. From his father he inherited sturdy New England 
and Kast Jersey mental characteristics, and from his mother, of French 
Huguenot stock, an agreeable manner that may have led him when but 
17 years of age to choose ‘Affability’ as the subject of his college vale- 
dictory. 

_ “Of the boyhood and the college career of Aaron Dickinson Wood- 
ruff we know but little. His youthful mind must have been affected 
by the constitutional agitation preceding the opening of the Revolu- 
tion, in which war, by reason of immaturity, he took no part; at least 
no record can be found of his service. One finds him, shortly after the 
battle of Trenton, a student in the College of New Jersey, of which 
institution his father was sometime steward. Graduating in the fall 
commencement of 1779, he had experienced the hardships of war, and 
had learned lessons of liberty from the lips of that great teacher and 
patriot, John Witherspoon, president of the college, now Princeton 
University. While, in 1779, the theatre of the war had been shifted 
from this state, the memories of the battles of Trenton, Princeton, 
Monmouth and Red Bank were still vivid. Nevertheless, when the 
future grand master addressed his audience upon his graduation day, 
he spoke to a ‘numerous and respectable’ company, who, according to 
a contemporaneous newspaper, expressed their satisfaction with the 
performance of the scholars and the pleasure it gave the auditors to 
see the college arising from the ruins and recovering from the desola- 
tion suffered during the war. 

“After completing the usual four years course of study, Aaron 
Dickinson Woodruff was admitted to the Bar of New Jersey in 1784. 
He rapidly gained an enviable position and attracted a lucrative prac- 
tice. In 1786, he married Miss Grace Lowrey, daughter of Colonel 
Thomas Lowrey, of Flemington and Alexandria, New Jersey, mer- 
chant, landowner, Revolutionary soldier and the first United States 
marshal appointed for New Jersey. The twenty-year-old bride lived 
until 1815 as his faithful companion and became the mother of several 
children. 

“While practicing his profession, Aaron Dickinson Woodruff took 
a prominent part in the political activities of the day. The adopton of 
the Federal constitution had drawn the lines in New Jersey between 
the Federalist and Anti-Federalist. With the former and more con- 
servative element, Aaron Dickinson Woodruff cast his political for- 
tunes. It was a time of storm and stress, of bitter political animo- 
sities, newspaper vituperation and personal abuse. From all this he 
kept free, but none the less was a strict partisan, holding close to the 
lines of Federalism and of the maintenance of the power of the aristo- 
cracy. At the age of 30, in October, 1792, he was selected by the joint 
meeting of the legislature as a presidential elector. In May of the 
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same year he was chosen Attorney General of New Jersey, an office 
that he filled by annual elections until his death, with the exception of 
the year 1811, when he, as a representative of the Federalist party, was 
defeated for re-election. 

“As Attorney General, he was conspicuous among his distinguish- 
ed associates of the bench and bar. During two centuries, New Jer- 
sey’s thirty attorney generals have each held office about seven years. 
Aaron Dickinson Woodruff occupied the office about twenty-eight 
years. This justifies the observation made by a biographer at the time 
of the Attorney General’s death when it was said: ‘If, in the dis- 
charge of his official duties, the subject required it, he did not fail to 
manifest the warmest zeal in suppressing every vice which particularly 
militated against our holy religion, an excellent trait of his character, 
often observed by the writer, and well known to others who have been 
his associates in forensic affairs.’ 

“It was as a member of the House of Assembly from Hunterdon 
county that Aaron Dickinson Woodruff performed important public 
service. In 1791, from 1793 to 1798, in 1800 and in 1802, he represent- 
ed the people of Hunterdon upon the southern limits of which county 
Trenton was situated. It was largely through his influence that Tren- 
ton was selected as the seat of state government. Upon the adoption 
of the first city charter he became recorder or acting mayor, ex-officio 
justice of the peace and served upon a committee to design the muni- 
cipal seal. From February 19, 1794, to November 8, 1797, he was se- 
lected by joint meeting as mayor of Trenton, it being then the custom 
for citizens of prominence to hold a multiplicity of offices, provided 
such incumbents were like Aaron Wickinson Woodruff, who had the 
mental ability to discharge his trusts and the moral courage to do 
right.” 

Mr. Lee then took up the life and distinctions of Mr. Woodruff as 
a member of the Masonic fraternity, of which he was Grand Master of 
the Grand Lodge of New Jersey from 1787 to 1817, nearly a third of a 
century, and continued: 

“During the latter years of his life Aaron Dickinson Woodruff 
was severely afflicted with a painful and distressing disease which he 
bore with exemplary patience and resignation. This for several years 
precluded him from attendance upon the services of this church, of 
which he was a trustee, but to the last he was in a high degree 
respectful to the ministers, ordinances and institutions of Christianity. 
One finds from a contemporaneous newspaper account, published in 
the Trenton Federalist, June 30, 1817, that the health of Brother 
Woodruff had been rapidly declining for some months previous to 
his death. Several weeks before his dissolution he attempted a 
journey to the mineral spring at Schooley’s Mountain. While on his 
way he visited his brother-in-law, Robert C. Thompson, where he was 
seized with violent symptoms which increased until they terminated 
in his death. His remains were brought to his house in Trenton. On 
the morning of the 26th of June, 1817, they were placed beneath the 
sod, which we again hallow.” 
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COMPENSATION OF ATTORNBYS. 


_ EXPRESS CONTRACTS.—The attorney should, where pos- 
sible, make an express contract covering all the terms of the employ- 
ment, and this includes the matter of compensation. In many cases, 
this is a matter better settled at the time of employment, for the client 
has a right to know what the approximate cost will be. Again, it will 
prove to be preventive of disputes, which it is to the interest of the at- 
torney to prevent, if possible. 

If compensation is fixed after the termination of the suit or sub- 
ject matter of the employment, the client may often think that the 
attorney overvalues his services and thus the dissatisfaction of a single 
client may be very detrimental to the success of the attorney. The 
latter owes it not only to himself but also to his profession to pre- 
vent just such misunderstandings. As he conducts himself, just so 
will it redound to or detract from the good name of himself and of his 
profession. Therefore, when the attorney has once made the contract, 
he should be ready and willing to perform his part with the utmost 
good faith. He must do this in order to maintain the dignity of him- 
self, the profession, and the law. To do otherwise would bring the 
law into disrespect, a condition which would be subversive of the in- 
terests of good government. Thus where an attorney agrees for a 
stated compensation to do certain work, and later it is proved that his 
services were of more benefit than was anticipated, he should stand 
by his contract and accept the agreed compensation, though it may be 
inadequate in proportion to the benefits conferred or the labor ex- 
pended. But where the agreement provides for certain work, it may 
become advisable for the attorney to perform some extra labor beyond 
the terms of the agreement in order to serve best the interests of the 
client. In that event the attorney should procure the assent of the 
client, which would entitle him to additional compensation upon such 
performance. Circumstances may arise, however, which would make 
performance either impossible or inexpedient. For many reasons, it 
may become advisable for an attorney to withdraw from the em- 
ployment. This should not be done without the consent of the client 
except in extreme cases. If such consent is given, the question arises 
whether the attorney is entitled to compensation for the services 
rendered. This would depend upon whether any benefits had been 
conferred upon the client. 

If so, the attorney should be paid what these were reasonably 
worth. Under no circumstances should he demand the full contract 
price for he has not given the value he agreed to deliver. 

Ordinarily attorneys would do well to trust to the honor of their 
clients to pay their compensation after the fulfillment of the contract. 
Cases often arise, however, where the labor and expense to which an 
attorney is put is such as to justify his accepting a retainer or part 
compensation in advance. To deny him this right would, in many 
instances, deprive not only the attorney, but also the client, of the 
fruits of a well-prepared plan of action. However, an attorney ought 
not to accept a retainer in a case when he believes that the law is 
against his client. It is not his duty in order to subserve the interests 
of his client, to misstate the facts, and if he be satisfied that the client 
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cannot recover except by perversion of the law and the facts, the at- 
torney ought not to take the case. 

Contingent fees have been looked upon with disfavor. As is well 
said by a learned author: “It reduces the attorney from his high posi- 
tion’as an officer of the court and a minister of justice to that of a 
party litigating his own claim, and he is thus tempted to disregard the 
ordinary rules of professional conduct, and to make success at all 
hazards and by all means, the sole end of his exertions. It changes 
the position of the parties from attorney and client to that of partners. 
It is an undue encouragement to litigation, and men who would not 
think of entering on a lawsuit if they knew that they must com- 
pensate their lawyer whether they win or lose are ready upon such 
a contingent agreement to try their chances with any kind of a 
claim It turns lawyers into higglers with their clients, and in 
order to drive a favorable bargain with the suitor the attorney is 
tempted to magnify the difficulties of the case, and thus take advan- 
tage of the confidence which led the client to intrust his interests to 
him. Nevertheless, this must not be taken as an absolute rule. Much, 
of course, will depend upon the individual attorney. He should be so 
broadminded and just that his honesty of purpose cannot be called in- 
to question and whatever charge he might make should be fair and 
reasonable. Just what percentage would be considered reasonable 
must, of necessity, depend upon the facts and circumstances of each 
particular case; for what might be fair in one instance might be ex- 
orbitant in another. 

3ut attorneys must not provide that they will prosecute the litiga- 
tion at their own cost and expense, for this would be an inducement 
to try to win at any cost, and to that extent tend to overflow the very 
purpose of the judicial system. For these reasons, the courts always 
look upon contingent agreements with jealousy and scrutinize the 
transaction to see that the charge is not extortionate or unconscionable 
and will not enforce them if inequitable to the client. 


IMPLIED AGREEMENTS—Many instances arise where it 
would be a hard matter for an attorney to determine at the time of en- 
tering the contract of employment the extent and difficulty of the sub- 
ject matter involved. Unforeseen complications may disclose them- 
selves. In such cases, to fix a definite sum as the compensation might 
prove a gross injustice to the client on account of an over-estimation 
by the attorney of the intricacies and possibilities of the question in 
issue. On the other hand, the attorney might under-estimate the labor 
involved and thereby be unjust to himself. In short, there cre many 
cases in which the question of compensation must be an open one. 
For this purpose, the law will imply from the contract of employment 
a promise by the client to pay what the services are reasonably worth. 
This contract, in the absence of express agreement, may ie made out 
from all the attendant circumstances. In this resp :ct, attorney’s con- 
tracts form no exception to the general rules governing implied con- 
tracts, nor is there any valid reason to sustain the opposite view. Thus 
instances may arise in which the rights of infants, married women, and 
others under disabilities may be in danger, where in proceedings 
personal to them, the services of attorneys are necessaries. Where the 
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services are necessaries, the infant, the husband, etc., respectively, will 
be responsible to the attorney for a reasonable compensation. This is 
as it should be, for were it otherwise, attorneys would not be as inter- 
ested in matters concerning this class of persons, who, as a conse- 
quence, would probably often be taken advantage of—thereby defeat- 
ing the purposes of the laws for their protection. 


THE AMOUNT.—The relations between an attorney and his 
client should always be pleasant, not only during, but also after, such 
employment. The amount of the compensation asked by the attorney 
will be an important factor in maintaining this mutually beneficial re- 
lationship. No two cases, however, involve exactly the same amount 
of difficulty and labor, so clearly it would be a hard matter to declare 
certain hard and fast rules applicable to all cases. In view of this fact, 
a general rule has been adopted. The compensation allowed in im- 
plied greements is such as will be considered reasonable. The same 
standard should be used in determining the amount under express 
agreements. What, then, does this term “reasonable” mean? A per- 
son’s time, whether that of an attorney or other skilled person, is 
worth about so much to him. Suppose he performs practically the 
same task for two clients—one of whom is poor, the other rich. Should 
this make any difference? Taking the standard above, it should not. 
While the attorney would be justified in aiding the poor man by 
charging somewhat less, yet he would not be justified in charging the 
rich man more, than a reasonable price. The basis of what is reason- 
able must, as a matter of course, be the services rendered and not the 
ability of the client to pay. re 

Other circumstances will serve as important factors in fixing the 
amount of compensation, e. g., the labor involved. But while the labor 
of an attorney in conducting a case of peculiar nature or one wherein 
great values are at stake may be no greater than would be required in 
some other case of trifling import, yet the responsibility would be 
greater. The magnitude of the controversy will naturally tend to 
make its contest more vigorous. This should be taken into considera- 
tion in fixing the compensation as well between attorney and client as 
between parties in ordinary commercial transactions, where the rule 
generally obtains. Another important factor will be the skill, experi- 
ence and standing of the attorney. The young attorney just admitted 
to the Bar would not be justified in asking the same fees as one of 
greater experience, for he lacks the skill of the latter. Another ele- 
ment that should be considered is the measure of success achieved. 
When the client consults the attorney, he does so for the purpose of 
learning his rights and, if necessary, to vindicate them in the courts. 
Should there be but a partial success, if the attorney considers that he 
ought to give value for value, he should not charge as much as if suc- 
cess had been complete. In recapitulation, the following then are 
the factors which may determine the amount of compensation: Na- 
ture and magnitude of the controversy; skill and labor required ; skill, 
standing, and experience of the attorney; and the measure of success 
achieved. 

HOW RIGHT MAY BE AFFECTED.—While, as a general rule, 
an attorney is entitled to the compensation contracted for, this right 
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may be affected in various ways. In contracting with the client, the 
attorney agrees that ‘he will use his skill and will take proper precau- 
tions that the client’s interests will be protected. This is a clear duty 
resting upon the attorney, although not expressly mentioned in the 
contract, and the attorney is bound to a close observance of it. Hence 
if the attorney wrongfully conducts himself as when he stays away 
from the trial thereby causing a loss to his client, he forfeits his right 
to compensation. It would be inequitable for him to recover unless he 
had been properly relieved. Thus also if an attorney represents one 
party in a negotiation, he cannot act for the adverse party as well and 
recover compensation from both. Such contracts are opposed to pub- 
lic policy. This is true even if the attorney does so with good inten- 
tions unless with the knowledge and consent of both parties. There 
would be a tendency to compromise instead of trying to secure the 
fullest measure of justice for the individual client, and to which the 
client is justly entitled—directly defeating the object of the employ- 
ment. So where an attorney, a member of a mercantile partnership, 
in the absence of special agreement, renders professional services to 
the partnership, he will be deemed to give them gratuitously; for 
where he has a personal interest in the result, whatever action he ad- 
vises is primarily for his own good as well as that of the partnership. 
Fraud, misconduct and undue influence are considered inequit- 
able, and should be deemed doubly so when one, who is thoroughly 
acquainted with this principle as a maiter of law and equity, seeks to 
take advantage of another by these means. Thus where an attorney 
collects money and refuses to pay over the same when it is demanded 
by the client, without a legal reason therefor, fees will hardly be al- 
lowed him for making such collections. for it would do the client 
tle good to collect and not pay over. (o compel him to go to court 
to get the money from his attorney, is to make him incur fees to othe: 


band 
1 + 


lawyers, and this would b ravesty upon the honor of attorneys. 
\gain, an attorney should always see that the client understands the 
contract; no unfair or undue advantage should be taken, otherwise 
the attorney may lose his right to compensation. Furthermore, the 
attorney agrees to do, not to fail to do certain specified things in a 
skillful manner. If he is s gligent that no benefit results to the 
‘lient, the attorney is not entitled to any compensation on account of 
the violation of his contract. [lowever, if an attorney, in good faith, 
uses his best endeavors to secure the desired results, yet no benefit 
accrues to the client, there is no good reason why he should not be 
said for his service. 

The attorney has no right to abandon the contract without the 
consent of the client. To doso might work great injustice to the latter. 
The question involved might be an important one and the time lost by 
the abandonment of the attorney may mean success or failure in the 


particular case. [*urthermore, even if it would not impose any greater 
risks of loss upon the client, the attorney should feel in honor bound 
to carry out the agreement. Hence, if he abandons without the con- 
sent of the client, he does not deserve compensation for what he may 
have done. 
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Occasionally, however, circumstances may compel an attorney to 
withdraw from a case. As a rule, the client should have the right to 
select the attorney to take his place; but where the nature of the case 
demands immediate action, the attorney may secure a subsitute. If 
the client accepts the benefit of the substitution, he becomes liable to 
the attorney first employed for the value of the services rendered. 
Should the client be dissatisfied with the substitution, it is his right 
and privilege to immediately refuse to accept the services of the sub- 
stitute attorney. But in such case he should tender to the attorney 
employed by him the reasonable value of the services actually rendered 
and thereby rescind the contract of employment. When the attorney 
dies after rendering beneficial services, it is meet and proper that the 
client pay their reasonable value. In the case of the death of the 
client, the employment should cease unless the contract called for ser- 
vices until the conclusion of the subject matter of employment. In 
the former case, the attorney would be entitled to a reasonable com- 
pensation for services rendered; in the latter, to the full contract price. 
3ut whai effect has the death of a partner in a law partnership upon 
their contracts, and thus upon compensation? As a rule, there is no 
distinction between dissolution of a partnership by death of one of the 
members or in any other manner, yet such a distinction does exist to 
some extent in professional partnerships between attorneys and this 
distinction arises out of the peculiar nature of their engagements. 
The contract with the lawyer, the performance of which calls for the 
exercise of professional skill is personal in character. The services of 
the person employed are indispensable in the performance of the con- 
tract. iawyers are employed in professional business because the 
client has confidence in their integrity and in their qualifications. li 
a firm is emploved, the client has a right to the services of all its mem- 
bers. li one of them die, the engagement is at an end unless by its 
terms it is to subsist until the end. In either case the client is liable 
for services rendered. But if the work, ec. g., collecting, does not call 

1 


for the exercise of any professional skill, the engagement is not deter- 


171 


mined by the death of one of the partners. 
But what will be the result 


if the client steps in and prevents the 
fulfillment of the contract of employment? It seems that the attorney 
Sherwood says: “l‘rom the nature of the agreement; from the peculiar 
and confidential relations existing between the parties thereto; from 
the fact, that an attorney, when discharged by the client is prevented 
from accepting employment in the same cause by the adverse party; 
from the fact of its being practically impossible of determining the 
value of the attorney’s services up to the time of dismissal; and from 
the fact of the impossibility of ascertaining the measure of damages; 
that these circumstances should exempt such a contract from those 
rules which prevail in cases of contracts differing so widely in these 
essential particulars from that under discussion, and should fix the 
measure of damages at price agreed to be paid. 

ACTIONS TO ENFORCE PAYMENT.—Cases may arise in 
which the client will disagree with the attorney as to what consti- 


tutes a reasonable compensation for the services rendered. In such 
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cases, it is advisable to try, if possible, to effect a compromise that will 
approximate a satisfactory compensation. But when client refuses to 
pay at all, what then? Legally there would be a right of action to re- 
cover for the value of the services rendered. As a general proposition, 
however, it is better that the attorney should be the loser than that he 
should contest publicly for his fees. 

His general purpose is to settle controversies, not to stir up litiga- 
tion. Nevertheless, where the labor expended, amount involved, and 
responsibility incurred are such that non-payment would be a serious 
injustice to the attorney, he has the right, and justly so, to sue for his 
compensation. 


CONCLUSION.—Compensation, thus far, has been spoken of in 
the material sense. From this standpoint alone has it been consid- 
ered; but, on reflection, it seems that the attorney must have a self-sat- 
isfaction in having performed his duties conscientiously. In other 
words, there is compensation—if such it may be called—higher than 
the material, physical one. It consists in the consciousness and grati- 
fication in having done one’s duty to his fellowmen in promoting 
human well-being by striving for law and justice, so fundamentally 
important to society. And this compensation is not the least— 
W. F. Schulte, of University of Missouri, in Central Law Journal. 





PROUT et al. § BBRNARDS LAND & SAND OO. 


Witnesses--Cross-Examination. relevant to the issue is a matter of 
—Cross-examination on matters. right, and its exclusion is error. 
either directly in issue or directly (Syllabus by the court). 


Error to Supreme court. 


Action by Fred Prout and others against Bernards Land & Sand 
Company. Judgment for plaintiffs, and defendant brings error. 


Mr. Harry V. Osborne for plaintiff in error. 
Messrs. Clark & Case for defendants in error. 


PARKER, J.: The plaintiffs below are a firm of attorneys, and 
sued the defendant corporation, whose business is indicated by its 
name, for services in making a search and abstract of title to a tract 
of land owned by it, and for disbursements connected therewith. The 
declaration consisted of the common counts in assumpsit, with a bill 
of particulars annexed, containing only one item, as follows: “June 
12, 1906. To making search showing title of the Bernards Land & 
Sand Company at Basking Ridge, N. J., and money paid out for ex- 
penses in making same, $650.” There was a verdict and judgment for 
plaintiffs for the full amount claimed, with interest. 

The plaintiffs’ evidence showed that no price had been agreed on 
in advance, but that in July, 1902, one of the plaintiffs was asked at a 
company meeting what he would charge to make a complete search of 
the land referred to for the company, and that he refused to set a price, 
offering to do the work either on the per diem basis or charge what it 
was worth when he had finished it; that the matter was laid over for 
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consideration, and several weeks later Mr. Dunster, the vice-president 
and manager of the company, saw plaintiff, and said there had been 
another meeting, and the company had decided to have plaintiffs make 
the search, and he wanted them to make it as cheap as they could. 
The abstract of title was not tendered to the company until Sepember, 
1906, after a lapse of over four years, during which period important 
changes had taken place in the defendant corporation. It had been 
organized and managed as a close corporation, the board of directors 
being limited to three persons who apparently held all or most of the 
stock; one of these was Mr. Dunster, who, at the time the abstract 
and bill were presented, was the only survivor of the original incorpor- 
ators and had been a director until April, 1906, when the board was re- 
organized after the death of the other two directors and Dunster was 
dropped. The new board refused to accept the abstract of title, and 
denied that the corporation had ever ordered the search. The trial 
judge submitted this question to the jury, and we find no error in his 
rulings on evidence or instructions to the jury so far as relates to this 
branch of the case. The verdict for plaintiffs, therefore, amounted to 
a finding that they had been regularly einployed in 1902 to make the 
search. 

But another important issue was raised as to the reasonable value 
of the services performed by the plaintiffs. On this issue the defense 
was two-fold. It was denied in the first place that plaintiffs had per- 
formed any such amount of work as they claimed to have done; and 
alleged in the second place that the search, if ordered, was to have 
been made promptly, and that the delay for four vears in presenting 
the abstract of title had greatly diminished its value to the defendant. 
Both these issues were opened on cross-examination of William Prout, 
one of the plaintiffs, and in the exclusion of questions bearing on those 
issues on that cross-examination we find error prejudicial to the de- 
fendant. As to the work actually performed, and its value, the wit- 
ness testified to work done off and on in the county clerk’s office and 
at his own, during the four years. He testified generally to the total 
amount of time and money spent. On cross-examination he stated 
that his firm had never made any book entries against the defendant, 
but that he kept the record of work and disbursements on this matter 
in his head. The following questions were then asked: “Do you say 
that you never kept a record of the work you did in any case? Do you 
keep a record of the time expended by you or devoted by you in the 
conduct of your business to various matters? When you do work for 
your clients, do you keep a ledger account, charging them for services? 
Do you keep when you do work for your clients, an account showing 
the amount of your disbursements in connection with the matter done? 
Each of these questions was objected to and overruled, and an excep- 
tion taken and the rulings assigned for error. 

The discretion of the trial court in regulating and limiting the 
range of cross-examination is very great, and extends, among other 
things, to matters affecting the credibility of the witness and matters 
not directly relevant to the issue. So, in Jones v. Insurance Co., 36 N. 
J. Law, 29, 42, 13 Am. Rep. 405, which was a suit on a fire insurance 
policy, it was held no error to exclude questions on plaintiff’s cross- 
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examination as to how much he was worth, and what debts he owed, 
these matters not being directly relevant to the issue, and so within 
the court’s discretion. But as to matters directly in issue or directly 
relevant to the issue, there is no discretionary power. ‘The rule ‘is 
stated in Jones on Evidence, Sec. 821, thus: “Although the court may 
exercise a reasonable discretion in regulating or limiting the cross- 
examination, yet it is clearly error to exclude cross-examination on 
subjects included in the examination in chief, where such ruling is 
prejudicial. So far as such cross-examination of a witness relates 
either to facts in issue or facts relevant to the issue, it may be pursued 
by counsel as a matter of right.” See, also, Langley v. Wadsworth, 
99 N. Y. 61, 65, 1 N. E. 106. Cases where the trial court has erred in 
excluding cross-examination on matters of right are rare. Eames v. 
Kaiser, 142 U.S. 488, 12 Sup. Ct. 302, 35 L. Ed. 1091, was a case in 
which one of the issues was whether a party whose property had been 
attached had fraudulently attempted to dispose of his property, and it 
appearing that just after the attachment he had turned a large amount 
of accounts receivable into negotiable paper, it was held error to ex- 
clude a question on cross-examination as to what he had done with 
that paper. In Colloty v. Schuman, 73 N. J. Law, 92, 62 Atl. 186, an 
action on contract, the plaintiff testified to transactions with defendant 
as with a principal, and it was held error to exclude cross-examination 
tending to show that plaintiff knew he was dealing with an agent. 
See, also, Gaunt v. State, 52 N. J. Law, 178, 19 Atl. 135; Green v. 
Skoqvist, 57 N. J. Law, 617, 31 Atl. 228. 

The present inquiry being whether the excluded questions above 
quoted were relevant to the issue, we have no doubt that they were. 
lf they had been answered, the defendant might have shown that the 
plaintiffs in their general business kept a complete set of books con- 
taining accounts with their clients, and regularly and systematically 
made charges of work done which were carried into ledger accounts 
and from which their bills were made up. If such a state of facts ap- 
peared in connection with the other facts that no account of either 
services or disbursements was kept with the defendant, and no daily 
entries made of work done on this voluminous and expensive search, 
the absence of any such account and entries would go far to discredit 
their claim with the jury, both as to what work was done, and its 
value, as not worth charging up. The overruling of these questions 
was therefore error. 

So also as to defendant’s inquiry whether plaintiffs knew, or were 
told, the purpose for which the search was wanted. The questions 
follow: “Q. What did you think they wanted that search for—did 
you know? (Objected to). ©. Do you know what they wanted it 
for? The Court: It doesn’t make any difference.” To this ruling the 
defendant took an exception. Again it was asked: “Q. Did he 
(Dunster) say what they wanted it for?” This was overruled by the 
court, and an exception taken. “Q. Did he say anything with refer- 
ence to when he wanted that search completed? A. I don’t recall 
that he specified any time when he wanted it completed; no. Q. Did 
he say anything about what they wanted the search for?” This was 
overruled by the court, and exception entered; and the exclusion of 
this evidence is also assigned for error. 
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The theory of these questions was periectly plain. If the defend- 
ant wanted a search, it presumably wanted it promptly before selling 
off its property, so as to avoid the danger of selling or warranting a 
defective title; and if defendant could have shown, for example, that 
time was of the essence of the contract, it might perhaps have been 
justified by the long delay in assuming that the contract was aband- 
oned and in rejecting the abstract when tendered; or at least it could 
be argued that an abstract which ought to have been delivered 
promptly but which was tendered only after four years, could not be 
worth so much to defendant as one furnished with reasonable prompt- 
ness. So, also, if the witness had been compelled to testify that he 
was told in 1902 that the search was needed to satisfy the company 
that it could safely make certain sales of land, and it appeared that 
these sales had to be made in the end without it, or were lost for lack 
of it, the value of the abstract would be materially diminished. The 
line of inquiry suggested by these questions was both material and 
relevant to the issue, and the court was required by law to admit them. 

lor these errors the judgment will be reversed and a venire de 
novo awarded.—(73 Atl. Rep. 486). 





THE 8. 8. McOLURE CoO. v. PHILLIPP. 


(United States Circuit Court of Appeals, Second Circuit, May, 1909.) 

Where an alleged libelous ar- 
ticle charged plaintiff with hav- 
ing received rebates from a rail- 
road company between certain 


Action for Libel—Evidence of 
Mental Suffering—Evidence in 
Mitigation — Instructions. — In 
view of the settled law that in an 


action for libel the jury may con- 
sider the mental suffering of the 
plaintiff attributable to the 
libelous article, it is not error to 
permit him to testify as to his 
feelings, not only on reading the 
alleged libelous article, but also 
a subsequent article pleaded and 
introduced by defendant as a re- 
traction, as bearing on the ques- 
tion whether the alleged retrac- 
tion diminished the injury, where 
the jury are properly instructed 
that they cannot allow damages 
on account of the second article. 

An instruction in an action for 
libel considered, and held with- 
out prejudice to the defendant, 
even if a statement contained 
therein was not technically cor- 
rect. 


dates, in violation of the statute 
making such receipt a criminal 
offense, it was not error to ex- 
clude as irrelevant testimony of- 
fered to show that plaintiff, as 
manager of a corporation, had re- 
ceived rebates several years be- 
fore the enactment of such 
statute. 

In an action for libel in pub- 
lishing an article charging plain- 
tiff with having received rebates 
from a railroad company, which 
was a criminal offense under the 
statute, and referring to the same 
as a “private graft,” it was not 
error for the court to instruct 
the jury as to the effect and 
meaning of the word “graft” as 
used therein. (S. C., 170 Fed. 
910.) 


On writ of error to the Circuit Court for the Southern District of 
New York to review a judgment entered upon the verdict of a jury in 
an action of libel for $15,000, in favor of the plaintiff. 
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Before Lacombe, Coxe and Ward, Circuit Judges. 


Mr. Gilbert E. Roe, Mr. W. F. McCombs, Jr., and Mr. Charles L. 
Burr for the plaintiff in error. 


Mr. Francis C. Huntington, Mr. Thomas N. Rhinelander, Mr. 
Origen S. Seymour and Mr. William C. Quarles for the defendant in 
error. 


COXE, C. J.: The action is for libel. The article alleged to be 
libelous was published in the January, 1906, number of the defendant’s 
magazine. In brief, the article charges that the plaintiff, acting as 
president and manager of the Union Refrigerator Transit Company of 
Wisconsin, had received rebates and other unlawful perquisites, in the 
form of “commissions” from the Chicago, Milwaukee and St. Paul 
Railroad Company at Milwaukee, Wisconsin, where the plaintiff re- 
sides. The answer alleges justification, privilege and mitigation. 
After it had been discovered that the January article was, in certain 
important particulars erroneous, a second article was published, in 
April, 1906, which the defendant considers “a complete retraction.” 
The plaintiff, on the contrary, regards it as an aggravation of the 
original libel. The April article was received under a stipulation 
providing for an amendment of the answer permitting its reception in 
evidence. The first assignment of error which, in our judgment, re- 
quires serious consideration challenges the action of the trial court in 


permitting the plaintiff to describe his feelings after reading the 
articles in question. He testified, after objection and exception, 


that when he read the January article he was much distressed 
because of the effect it would have upon his family, friends, 


business acquaintances, and his’ social and _ financial  stand- 
ing. He was then asked, “How did you feel after you read 
the article that was published in the April magazine?” The 
answer was, “| felt worse.” It is well settled that in an action of 
libel the jury may in awarding damages consider the mental suffering 
of the plaintiff attributable to the libelous article. It is quite true that 
in, perhaps, the majority of cases the question is presented to the jury 
as a deduction from established facts. In the case at bar, with all the 
facts relating to the plaintiff’s domestic, social and business relations 
established, argument as to effect of the false charges upon his mind 
might, it would seem, have been presented as effectively without the 
testimony complained of as with it. Before coming to the question 
of damages the jury necessarily had to reach the conclusion that the 
defendant had falsely accused the plaintiff of being a criminal, and the 
conclusion that he had suffered great mental anguish from such a 
charge would naturally follow. But what may be considered by the 
jury may be proved, and where the question relates to the mental suf- 
fering of the plaintiff no witness can speak ex cathedra but the plaintiff 
himself. 

Regarding the April article, which was introduced by the de- 
fendant as a retraction of the January charges and to show that the 
January article was not written maliciously, we see no reason why the 
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plaintiff was precluded from showing that it did not have the effect 
upon his mental condition which the defendant thinks it should have 
had. 

To illustrate. Assume that in an action for malpractice the de- 
fendant admits that the initial treatment prescribed by him was im- 
proper, but that at a later date, by giving the proper remedy, he effected 
acomplete cure. It will probably not be contended that the plaintiff in 
such an action is precluded from showing that his health was worse 
after the alleged cure than it was before; in other words, that the 
wound was not healed. 

lf the jury found that instead of being the straightforward, manly 
and open disavowal which the case demanded, the April article was a 
disingenuous subterfuge which made an unimportant correction but 
left the main accusation unaltered, they were, it seems to me, justified 
in reaching the conclusion that the April article was not calculated to 
diminish the injury. 

In any view, therefore, the effect of the answer was inconsequen- 
tial and negligible if the jury found, as they must have done, that in- 
stead of a recantation the defendant, after three months of investiga- 
tion and reflection, published a reiteration of the charge of criminal 
wrongdoing. In such circumstances it is hardly possible that the 
plaintift’s state of mind could have remained unchanged; surely the 
April publication could not have made him feel better, and when he 
testified, “I felt worse,” he was stating a conclusion which, on the as- 
sumption that he was innocent of the charge of rebating, was in- 
evitable. 

That evidence of mental suffering is admissible in actions of this 
character has frequently been unheld by the courts. 

In the case of Chesley v. Tompson (137 Mass. 136) the Supreme 
Court of Massachusetts says: 

‘In all cases in which the plaintiff is entitled to recover damages 
for mental suffering evidence of the actual suffering caused by the act 
of the defendant is admissible, and since parties have been admitted 
as witnesses the testimony of the plaintiff as to his suffering is ad- 
missible, for he knows best what he has suffered. His interest in the 
action only affects his credibility. Damages for mental suffering 
naturally resulting from the publication of the slander are not special 
damages which must be specifically alleged in the declaration” (See 
also Cyc., vol. 25, pp. 5334.) 

That the general objection interposed to the question above quot- 
ed is insufficient to sustain the specific objections which are now urged 
is established so far as this court is concerned by Sigafus v. Porter 
(84 Fed., 430.) 

But assuming all for which the defendant contends, any misap- 
prehension in the minds of the jury was set at rest by the clear and 
explicit statement of the court to the jury that they could not “allow 
any damages for the publication of the April article or anything therein 
contained.” 

It is contended that the court erred in sustaining the objection to 
questions asked the plaintiff on cross-examination relating to rebates 
received by him as traffic manager of the Schlitz Brewing Company. 
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The defendant charged the plaintiff with having received rebates 
under the name of commissions from December, 1902, to June, 1903. 

The testimony excluded related to transactions in 1892-3-4, ten 
years before the date of the charge in defendant’s article, occurring 
under different conditions and prior to the Elkins Act of February, 
1903. We think this ruling was correct under the authority of Sun Co. 
v. Schenck (98 Fed., 925, 929, and cases there cited). The question 
did not relate to rebates received by the plaintiff but by the Schlitz 
Brewing Company, while he was traffic manager, and at a time long 
prior to the passage of the law which set at rest many doubts which 
had before existed as to the criminality of such payments. 

The admission of the testimony, even though the question were 
answered in the affirmative, would have added no relevant fact and 
would have tended only to confuse still further a controversy already 
sufficiently complicated. 

The court, after stating that between the January and April 
articles Mr. Baker, the defendant’s editor, who wrote them, was in- 
formed of the complete falsehood in every material detail of the ac- 
cusations made in the January article, charged the jury as follows: 

“By the time he (Mr. Baker) interviewed Mr. Phillipp, the de- 
cision of the Circuit Court of the United States in vindication of the 
position asserted by Mr. Phillipp was a matter of public record, being 
reported in the usual manner under date of December 28, 1905.” 

It will be observed that the court does not say that Baker knew 
of this decision or that he was informed of it, but simply that such a 
decision had been rendered. 

This was true (United States v. Milwaukee Ref. Transit Co., 142 
Fed. 247). Whether this decision, being on demurrer, is correctly 
characterized as “in vindication of the position asserted by Mr. 
Phillipp” is a question depending upon a variety of disputed facts and 
complicated propositions which it is unnecessary to decide, for we are 
convinced that even if the characterization were incorrect the mistake 
in no way injured the defendant. The court was endeavoring to im- 
press upon the jury that before he wrote the April article Mr. Baker 
knew, or could have known, all of the facts relating to the falsity and 
injustice of his charges in the January article. The fact that the 
United States had brought an action against the Milwaukee Company 
had been called to his attention, and had he shown the slightest in- 
terest in that litigation he would have discovered by an examination 
of the decision, at least, the fact that defendants had interposed a de- 
murrer which had been overruled after an elaborate discussion of the 
law by the court. The court continued its charge as follows: 

“Having been told of these things, or having an opportunity to 
discover these things, and fully recognizing the admitted inaccuracy 
of the statements originally made by Thomas, both orally and in writ- 
ing, Mr. Baker wrote and the defendant published the April article.” 

The mistake, assuming it to be one, in describing the decision of 
the Circuit court was innocuous. The point which the court was en- 
deavoring to make was that the defendant’s editor, knowing of a litiga- 
tion which might throw light on the question between him and the 
plaintiff, had not taken the trouble to examine the opinion rendered 
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in that litigation. But, irrespective of the character of the decision, 
the question whether the defendant’s editor should have examined it 
seems quite inconsequential in view of what he concededly knew. The 
libelous article was based almost wholly upon a letter written by Rail- 
road Commissioner Thomas to Gov. La Follette. On January 10, 
1906, Thomas and his two accountants, Gilman and Mason, acknowl- 
edged over their own signatures as follows: 

“We are now satisfied that neither the Union Refrigerator Transit 
Company, the Northern Refrigerator Transit Company nor E. L. 
Phillipp was interested in the commission paid, as shown by the copies 
of vouchers inclosed herewith to ‘the Pabst Refrigerator Line.’ * * * 
Nothing in the investigation indicates or discloses that Mr. Phillipp or 
the Union Refrigerator Transit Company of Kentucky, of which he 
was president at the time, or the Union Refrigerator Company of 
Wisconsin, of which he is now president, ,ever received any commis- 
sions, rebates or refunds of any kind.” 

All this being true, how could Mr. Baker’s knowledge or ignor- 
ance of the court’s decision exercise a controlling influence over the 
defendant’s duty to publish a fair retraction. Knowing, as it did, that 
the official who originated the charge had made a full retraction, the 
jury must have considered the defendant’s action in the light of that 
knowledge. It is inconceivable that they could have been influenced 
by anything said by the court upon a collateral and wholly different 
issue pending between other parties. 

The admission, by the man who originated it, that the charge 
against the plaintiff was false, made it unnecessary to examine the 
previous opinions of others, whether courts or individuals, in consid- 
ering the duty of the defendant in the premises. 

The defendant devotes nine pages of its brief to a consideration of 
the proposition that it was error for the court to instruct the jury as 
to the effect and meaning of the word “graft,” it being contended that 
it should have been left to the jury to say what was its real meaning. 

We confess our inability to appreciate this contention. 

In our judgment no man of mature age and ordinary intelligence 
who has lived in this country for the past ten years could have a 
moment’s doubt as to the meaning of the word “graft” when applied 
to one who is charged with receiving unlawful compensation from a 
railroad corporation. In an article which deals with “criminal cash 
rebates” and unlawful emoluments, the inférence would be somewhat 
forced that the writer intended to refer to the recipient of “private 
graft” as one who had received “large compensation” or “unusual 
gains.” 

The article was not meant to convey any such impression; it was 
intended to convince its readers that another dishonest official had 
been discovered who was enriching himself by practices which were 
not only immoral, but forbidden by law. 

It would extend this opinion unduly were we to attempt a dis- 
cussion of the twenty-seven assignments of error referred to in the 
defendant’s Brief. We have considered those which we deem most 
important and think that none of the others discloses reversible error. 
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It is impossible that an action like the present, which was fiercely 
contested for five or six days, can be tried without some ruling being 
made which would not have been made if the court had been aware at 
the time of its full significance. But unless these mistakes are pre- 
judicial a just result should not be disturbed. 

The endeavor of all courts should be to reach a correct conclusion 
as expeditiously as possible, and, after a careful examination of the 
record, we are convinced that this has been done in the present case. 

The judgment is affirmed with costs. 





MITTELSDORFSER v. WEST JERSEY & 5. BR. OO. 


(N. J. Court of Errors and Appeals, June 18, 1909). 


Appeal and Error—Presenta- court in a civil cause containing 
tion and Reservation of Grounds several distinct and _ separate 
of Review—General Exception to. propositions of law will not be 
Instruction—A general excep- available. (Syllabus by the court.) 
tion to a part of a charge of the 


Error to Supreme court. 


Action by John H. Mittelsdorfer against the West Jersey & 
Seashore Railroad Company. Judgment for plaintiff, and defendant 
brings error. 

Messrs. Bourgeois & Sooy, for plaintiff in error. 

Messrs. Higbee & Coulcomhb, for defendant in error. 


TRENCHARD, J.: This suit was brought by John H. Mittels- 
dorfer, the husband of Sarah A. Mittelsdorfer, to recover for moneys 
expended for medical attention and the loss of service and society of 
his wife who was injured by reason of the negligence of the defend- 
ant company. The judgment rendered in the suit of the wife for 
her personal injuries (Mittelsdorfer v. West Jersey & Seashore Rail- 
road Co.) was affirmed at this term of this court. 73 Atl. 538. 

The disposition of the questions raised in the suit of the wife 
disposed of all questions presented in the present case, excepting the 
one now to be considered. In this case it is contended that the judg- 
ment entered upon the verdict of the jury should be reversed because 
of an alleged error in the charge of the court. The defendant took 
only a general exception to a portion of the charge which embraced 
several distinct and independent legal propositions. While error is 
assigned upon the entire portion of the charge excepted to, yet it is 
here contended only that but ong of the several propositions was 
erroneous. In this situation the alleged error will not be considered. 
The rule is that a general exception to a charge or a part of a charge 
containing several distinct and separate legal propositions will not be 
available. Oliver v. Phelps, 21 N. J. Law, 59%; Potts v. Clarke, 20 
N. J. Law, 536; Associates, ete., v. Davidson, 29 N. J. Law, 415. The 
doctrine is founded upon the inflexible rule that the party who ob- 
jects in the course of a trial must bring his objection to the mind of 
the trial judge, so that the judge may correct erroneous expressions 
or explain what would otherwise mislead. Obviously, any such ex- 
ceptions, while logically asserting the error of each of the proposi- 
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tions involved, is considered unavailable because the objection has not 
been leveled at a specific and distinct error, and the attention of the 
judge has not been called to the precise point of the objection. Pack- 
ard v. Bergen Neck Ry. Co., 54 N. J. Law, 553, 25 Atl. 506. The rule 
is mainly established for the protection of the prevailing party. No 
party ought to be allowed to surprise or mislead his adversary, nor to 
raise here for the first time a point which might have been obviated 
had it been made in the court below. Oliver v. Phelps, 21 N. J. Law, 
597. An exception to a part of a charge containing various legal 
propositions must, therefore, single out and specify, one by one, the 
ae objected to, and this may be done, as was said in Potts 
. Clarke, 20 N. J. Law, 536, “either by saying in the bill that the party 
excepts to so much of the charge as instructs the jury that the law 
is so and so, or by stating, by way of recital, the part of the charge ex- 
cepted to, or by calling on the court to charge in a certain way, and if 
the court refuse so to charge, then by excepting to such refusal.” 
The result is that the judgment of the court below is affirmed. 
} Atl. Rep. 540) 


CHABGE TO GRAND JURY. 


(Hudson Oyer & Terminer, Oct, 26, 1909.) 
Frauds in Elections.—Repealers.—Insufficient Bail. 


In his charge to the grand jury of Hudson county, on the date 
above stated, Mr. Justice Swayze, said: 

“On Saturday last I received a letter from a reputable lawyer 
calling my attention to a recent investigation in which he was con- 
cerned before the recorder of Hoboken of alleged frauds in the recent 
primary. (n the same day the prosecutor was furnished with what 
purports to be and no doubt is a copy of the evidence taken upon 
that investigation. The law requires the evidence to be filed with the 
county clerk to be used before the grand jury. -For some reason this 
was not done. I have read the evidence. It arouses a strong 1m- 
pression that preparations had been made for fraudulent voting by 
repeaters from New York City. The evidence does not make it very 
clear to what extent this purpose had actually been carried into effect. 

“Some of the accused men who had been placed under arrest 
were released at an early hour in the morning upon absurdly in- 
adequate bail, furnished by one man, who acted without personal 
knowledge of the prisoners and at the request of another. The jus- 
tice who admitted them to bail was himself a candidate at the primary. 
The circumstances ought to have made him more wary, but with ap- 
parent indifference to the serious nature of the charge he even ac- 
cepted less bail than his own judgment had suggested, and that at 
the suggestion of the surety himself. The consequence was that the 
prisoners made default, and as they were strangers and probably gave 
fictitious names, there is no way of reaching them. 

“Tt will be for you to determine upon an investigation of the facts 
and examination of the witnesses whom the prosecutor has sub- 
poenaed, whether these facts indicate that a crime has probably been 
committed. 
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“Suspicion is not enough. If there was a preconcerted arrange- 
ment between these men to bring men here to vote who were not 
legally entitled to do so, an indictment for conspiracy will lie. If the 
justice wilfully neglected to perform his duty and intentionally made 
the bail inadequate, he may be indicted for that neglect; but he is not 
indictable for a mere error of judgment, however reprehensible it may 
have been. 

“You ought not to indict merely upon the evidence taken before 
the recorder, which is not before you, but ought to examine the wit- 
nesses yourselves in the regular way; and you are not limited in your 
inquiry to the witnesses who were examined before the recorder, but 
may make such additional investigation as you think proper. 

“If the evidence before you is the same or to the same effect as the 
evidence before the recorder, you cannot with propriety fail to find a 
true bill for one offense at least. In one election district there were 
many more ballots in the Republican box than there were names on 
the register of Republican voters, and an attempt was afterward made 
to add to the names on the register. This could not have happened 
without fault on the part of the officers in charge of that box.. Wheth- 
er they actually stuffed the ballot box themselves or knowingly per- 
mitted some one else to do it, or were merely so negligent that it was 
possible for some one else to do it, they should be indicted.” 





RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice). 


Attorney and Client—Purchase from Client—Purchase from At- 
torney.—An attorney in hac re cannot maintain a purchase from a 
client of the subject-matter of the retainer unless he demonstrates that 
he made a full communication to his client not only of all that he knew, 
but as well of all that he believed, respecting the property. If, in the 
course of his employment, the attorney forms an opinion that the 
property is more valuable than had theretofore been assumed, and if 
he fails to disclose that opinion, and thus give his client all that rea- 
sonable advice against himself that he would give against a third per- 
son, the transaction, if questioned, cannot be sustained. (Crocheron et 
al v. Savage et al. N. J. Court of Errors and Appeals, June 11, 1909. 
Opinion by Dill, J. Rep. in 73 Atl. Rep. 33). 

Damages—bBreach of Contract.—The general rule is that for a 
breach of a contract nominal damages only can be recovered, unless 
there is proof of substantial damages, which cannot be inferred from 
the breach alone. Where a defendant has prevented the performance 
of a contract by his fault, the measure of damages generally is: For 
the work performed, such a proportion of the entire price as the fair 
cost of that work bears to the fair cost of the whole work; and, for the 
work not performed, such profit as would have been realized by its 
performance. In such a suit the amount of recovery must be regulated 
by the contract price, although circumstances may exist which make it 
impracticable to ascertain what sum would be due at the contract 
price, as in case the work done was in such an unfinished state as to be 
incapable of measurement, in which event the recovery may be with- 
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out reference to the contract rate, as upon a quantum meruit. A plain- 
tiff should not be awarded a recovery of the whole contract price under 
a contract not performed or only partially performed without proof to 
show his actual loss. (Harrison v. Clarke. N. J. Supreme, June 7, 
1909. Opinion by Voorhees, J. Rep. in 73 Atl. Rep. 43). 

Criminal Law—Appeal—Questions Determinable—Remedy by 
Certiorari—In proceedings to compel a defendant to support his fam- 
ily under the act concerning disorderly persons, the justice of the peace 
permitted the complainant to amend a defective complaint, after which 
the same was tried and judgment entered against defendant, who 
thereupon appealed to the Court of Quarter Sessions, in which court 
the proceedings were dismissed upon the ground that the original 
complaint was defective. Held, that the sessions had no power to re- 
view the legal error, if any, of the justice in allowing the amendment, 
as that was only subject to review by certiorari; that the defendant 
having chosen one of two remedies, namely, certiorari, for a review of 
the legal error, or appeal on the merits of his cause, he must stand by 
his choice, and the sessions should have proceeded to try the cause on 
the record as amended. (Bennett, Overseer of the Poor v. Lloyd. N. 
J. Supreme, June 7, 1909. Opinion by Bergen, J. Rep. in 73 Atl. 
Rep. 44). 

Intoxicating Liquors—Licenses—Renewal.—The right to a re- 
newal of a license to sell intoxicating liquors in cities of the second 
class upon the petition of an applicant, without the recommendation 
of freeholders, is confined to the person to whom the license was orig- 


inally granted and a transferee of such license for an unexpired term 


is not entitled to such renewal. In his case it is an application for a 
new license, and he must furnish the certificate of the required num- 
ber of freeholders. (Kidd et al v. Bd. of Excise of Elizabeth. N. J. 
Supreme, May 20, 1909. Opinion by Bergen, J. Rep. in 73 Atl. Rep. 
59). 
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SIR WILLIAM BLACKSTONE. fee bills of lawyers in the West as 
Thine was the master hand; 'twasthoureformed, shown by their printed schedules 


And order brought where chaos reigned before, es : 
The study dulled by Coke and Hale transformed, Of minimum fees. Taking up 
somewhat at random one of these 


and made a living force in volumes four. 
schedules, which seems to be 





Thou didst for future seekers well provide ; 
Thou marked and plotted all the ancient trail. 
Thy Commentaries compass art, and guide 
Where’er the English tongue and thought pre- 


vail; 
Thy monument thus builded, strong and true, 
ore lasting far than brass or marble cold ; 
A living monument, forever new. 
Thou = not know neglect, nor blight nor 
mold. 
Rach generation doth thy fame renew ; 
In thee, the ancient common law behold. 
THEODORE D. GOTTLIEB. 


Newark, N. J., October 17. 109. 


4 LAWYEP’S FEES’ SCHEDULE. 


Our readers may be interested 
to know what in general are the 


about an average one in all but 
the greater cities of the Middle 
West, we reprint it. The schedule 
is that adopted by the Bar Associ- 
ation of Rock Island county, IIli- 
nois, in May last. 


SUPREME COURT. 


Retainer, when attorney did not 
represent client in trial court, 
$100.00. 
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APPELLATE COURT. 


Retainer, when attorney did not 


represent client in trial court, 
$50.00. 
LAW CASES IN THE CIRCUIT OR COUNTY 


COURTS. 


Retainer, $25.00. 
Per diem, $25.00. 


CHANCERY CASES IN THE CIRCUIT COURT. 


Partition, Foreclosure, and 
Quieting Title, when the value of 
the property is $500 to $2,000, 10 
per cent. 

On the excess of $2,000 to $5,- 
000, 5 per cent. 

()n the excess of $5,000 to $10,- 
OVO, 3 per cent. 

On the excess of $10,000, 2 per 
cent. 

Other cases, same as law 
cases in the Circuit or County 
court. Services before the Master 
same as before the Court. Ob- 
taining divorce, $25.00. 

Cross Examination in divorce 
default case when appointment 
made by Court, $5.00. 


PROBATE MATTERS. 


Services to administrator or 
executor from the opening to the 
closing of an estate, when there 
are no contests and the value of 
the estate does not exceed $1,000, 
$40.00 

Obtaining the appointment of 
a guardian or conservator when 
there is no contest, $10.00. 

For each report, $5.00. 

Sale of real estate by adminis- 


trator, executor, conservator, or 
guardian, same as in_ partition 
cases. 


Litigation in probate matters, 
same as in law cases. 
JUSTICE COURT 


Per day, $10.00. 

Collections by suit without con- 
test, where the amount does not 
exceed $50.00, $10.00. 
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Perfecting appeal, $5.00. 
Removing tenants, $10.00. 
BANKRUPTCY. 

Proceedings to discharge of 
bankrupt when there are no con- 
tests, $100.00. 

Litigation in bankruptcy mat- 
ters, same fee as in law cases in 
the Circuit Court. 

CORPORATIONS. 

Proceedings to incorporate 
when the capital stock does not 
exceed $5,000, $50.00. 

MISCELLANEOUS. 

Drawing will or codicil, $5.00. 

Drawing conveyances, $1.50. 

Examinations of titles, $5.00. 

Legal advice without investiga- 
tion of authorities, $2.00. 
MERCANTILE COLLECTIONS.—WITHOUT SUIT. 
On the first $50.00, 25 per cent. 
On the first $500.00, 10 per cent. 
On the excess of $500 to $1,000, 
per cent. 

On excess of $1,000 to $2,000, 
5 per cent. 

On all sums in excess of $2,000, 
» per cent. 

Minimum fee, $3.00. 

One-third of above fees to for- 
warders. 

Reports, 50 cents. 
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ACQUITTALIN BALLOT BOX CASB. 





What is known as the ‘stuffed 
shoebox ballot case” in the Ninth 
Ward, of Jersey City, was tried 
in Hudson county, and on Octo- 
ber 27th, the defendants, four ir 
number, were acquitted, after the 
iury had been out one and one- 
half hours. The acquittal was a 
surprise to everybody as it was 
supposed the jury would not 
agree. Judge Blair in his charge 
evidently believed the evidence 
sufficient to convict. Other simi- 


lar trials were expected but the 
result in the one case has led to 
their postponement. 

















HOW TO JUDGE A CIRCUS. 


The Texas statute imposes a 
license tax on circuses and other 
exhibitions where any equestrian 
or acrobatic feats are exhibited. 

In State v. Cody, 120 South- 
western Reporter, 267, it was con- 
tended that a Wild West show, 
wherein was portrayed actual in- 
stances that had occurred in the 
West, and lacking most of the es- 
sentials of the latter-day circuses, 
could not be taxed as one. Judge 
Fisher, of the Texas Court of 
Civil Appeals, by some mysterious 
method having managed, as he 
Says, to raise a sum sufficient to 
procure a ticket upon the arrival 
of the circus in town, was en- 
abied to gain a better idea of the 
merits of the contentions and 
noticed an absence of the lady 
with the paucity of garments, the 
trained hog, the bare-back riders, 
and last, but not least, that genial 
artist that delights one’s soul by 
obligingly photographing our 
country cousins as they appear 
upon the scene. There were few 


equestrian feats, unless horses 
hauling artillery, riding horses 


into battle, or using them in an 
attack upon Indians or stage-rob- 
bers, were so termed. The con- 
clusion was that the performance 
did not constitute a circus, and 
that it was improperly taxed as 
one. — Exchange. 
DANGEROUS AMMUNI'ION. 


On a charge of felonious as- 
sault for emptying a shot gun into 
an enemy during a street row be- 
tween rough and tough charac- 
ters, the attorney for the defense, 
in an impassioned argument to 
the jury, exclaimed: “This pros- 


ecuting witness ought to have 
been shot. He went down town 


that morning hunting trouble with 
a gun in his pocket loaded with 
bad whiskey.” 
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A BINGULAR WILL. 


By the will of W. H. M. 
Grevel, of New York City, filed 
for probate September 15th, his 
grandson, of Atlantic Highlands, 
N. J., is to receive an estate val- 
ued at $25,000, provided he does 
not smoke a cigarette from now 
until he is twenty-five years old. 
The child is now three years old. 
When he reaches the age of six- 
teen he will be required to sign 
a statement each time he draws 
his quarterly allowance from the 
estate to the effect that he has 
abstained from smoking “paper” 
cigarettes. In the will the words 
“paper” cigarettes are  under- 
scored. 

One of the remarkable clauses 
ot the will, which leads the docu- 
ment, is in regard to the disposal 
of his body. Mr. Grevel directed 
that the services be brief and un- 
der Masonic auspices. He de- 
sired that his body be incased in 
a coffin “even now provided by 
me and taken in an undertaker’s 
wagon, not a hearse, to the near- 
est crematory for incineration, 
there to be met by two close 
friends (not in any wav connect- 
ed with my family) volunteering 
the favor, who shall see that my 
coffin is demolished and shall re- 
main in sight of the retort to 
which mv body is committed un- 
til my ashes are taken therefrom, 
placed into the inner receptacle 
of the combination, likewise even 
now provided by me, and turned 
over to them for delivery to my 
beloved wife, or whomsoever she 
niay designate; or, in event of 
her prior death, they ma~ be seal- 
ed by my attending friends and 
temporarily left in the ervpt of 
the crematory. 

“Then, as soon as practicable, 
but before any disposition of my 


property is made, the receptacle 









350 


originally containing my ashes 
shall be placed in the outer re- 
ceptacle, also even now provided 
by me, surrounded by _ photo- 
graphs of those dearest my ‘heart 
and person at time of my death, 
not forgetting those of my de- 
parted parents, Aunt Hareck and 
my late father-in-law, Dr. John 
H. Herman, as well as my own, 
properly inscribed, and shall be 
secured and _ tightly soldered 
thereunto, the inscription on said 
outer receptacle then to be com- 
pleted in the presence of a trust- 
ed friend volunteering the act of 
kindness, and the whole, either 
with or without ceremony, depos- 
ited within the marble urn in the 
granite monument on Lot 82 of 
Lutheran Cemetery, Middle Vil- 
lage, Long Island.” 





STRANGE REOUBRENT ABEREA- 
TION. 


Ex-Judge Joseph R. Clarkson, 
who on July 14 disappeared from 
his home in Kenosha, Wis., dur- 
ing a lapse of memory, was found 
safe and well on August 6 at 
Sabula, la., by John Burns, a 
friend. He was working in a but- 
ton factory. Eighteen years ago, 
while he was judge of the Dis- 
trict court at Omaha, Neb., Judge 
Clarkson disappeared in a similar 
manner and was missing for four 
months. He was eventually 
found working in a lumber yard 
but a few miles from the place 
where he was recently found. Af- 
ter his return’'to Omaha he could 
remember nothing of the weeks 
during which he was walking 
about the country. Judge Clark- 
son’s malady, it is stated, takes 
the form of an irresistible desire 
to perform manual labor. Since 
his return to Kenosha he has dis- 
solved his partnership with Rob- 
ert B. Baker, abandoned the 


THE NEW JERSEY 


LAW JOURNAL, 


practice of the law, and taken a 
place as a workman with a manu- 
facturing firm. 


AN UNUSUAL ORDER. 


in an application by a Trenton 
woman for an injunction against 
the Delaware River Quarry and 
Construction Company forbidding 
them to blast near the complain- 
ant’s house because it was shat- 
tering her nerves and making her 
life unendurable, Vice-Chancellor 
Walker decided to order the com- 
pany to set off a large blast on a 
day fixed by him, which two ex- 
perts and a master in chancery 
were to witness, and then note 
the effect on the woman and also 
on her property, it being part of 
her claim that her house was be- 
ing injured by force of the ex- 
plosion. The order was obeyed, 
and testimony afterward given by 
the witnesses. At present writing 
a conclusion has not been reached 
by the Vice-Chancellor. 





OPTION RESERVED. 


An Illinois attorney’s letter 
head recently contained the fol- 
lowing : 

Attorney At Law, 

Notary Public, and Justice of 

the Peace, 

All Legal Business Attended 

to Promptly. 

Marriage Ceremony Performed 
in a Neat Workman Like Manner 
Any Where in W— County. No 
xtra Charge for Kissing the 
Bride, But Reserve the Right to 
Dispense With That Service. 


DEATH OF ASSEMBLYMAN GIBBS. 


Hon. Theodore B. Gibbs, wide- 
iy known as “the father of the 
THiouse of Assembly,” died at 
his home in Clementon, Camden 
Co., on October 27. He was 
seventy-one years of age. 





MISCELLANY. 


Mr. Gibbs was elected to the 
Ilouse of Assembly in 1902 ana 
has been continuously elected ever 
since. He was, therefore, the 
oldest inember in the point of ser- 
vice in the House and oldest also 
in point of age. He was one of 
the Board of Directors of the 
Atlantic City Railroad; in 1882 
was elected sheriff of Camden 
county; in 1889 was appointed 
postmaster at Clementon, holding 
this office until 1892 when he re- 
signed, and had held various other 
local offices. During the Civil 
War he was corporal of Co. D, 
29th N. J. Volunteers. He was 
popularly known as “Uncle Dory.” 





INSANE CLIENT. 


“Gentlemen of the jury,” began 
the lawyer, “we will prove to you 
that our client is insane. We 
have witnesses ready to demon- 


strate that his grandfather once 
struck his own thumb with a ham- 
mer and made no remark to bring 
a blush to the cheek of modesty 


and decorum; that his grand- 
mother never asserted that she 
had a sure cure for colds and 
rheumatism; that his father once 
refused to take advantage of a 
Wall street tip, and that his 
mother even now refuses to ap- 
pear in public with a hat of the 
prevailing mode. My client was 
once observed to be reading 
‘Frenzied Finance. Need I say 
more?” The subsequent verdict 
proved that he need not. 





JUDGB BEINGS LIBEL CHARGE. 


Hon. Maja L. Berry, Judge of 
the Ocean County Court has 
brought a charge of criminal libel 
against Mr. H. T. Hagman, editor 
of the “Lakewood Citizen.” The 
latter published in his newspaper 
a letter, and also one or more 
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articles reflecting upon the pro- 
fessional integrity of the judge in 
the matter of license applications. 
This is probably the first instance 
in this state in many years where 
a judge has had occasion to make 
the charge of criminal libel 
against a newspaper publisher, 
and the result will be followed 
with interest. 





AN EXECUTIVE MANSION 


Sons of the late Judge Green 
recently called upon Governor 
Kort to consider the proposition 
of the latter for the acquisition 
of the residence of the late Mrs. 
Caleb S. Green, which is adjacent 
to the State house, for state use. 
The Governor is anxious that the 
state should come into possession 
of the property without unneces- 
sary delay, in order that the resi- 
dence may be used for offices by 
the State Civil Service Commis- 
sion and one or two other state 
boards, which are now handicap- 
ped for room in the state building. 

A correspondent of the Newark 
“Evening News” gives the fol- 
lowing interesting addenda to the 
foregoing: “The conference re- 
calls the fact that a few years 
ago, during the administration of 
Governor Murphy, an effort was 
made to buy this property and the 
property adjoining it, which was 
the home of Judge Green, for a 
site for an executive mansion. 
Condemnation proceedings were 
talked of and when a virtual 
threat was made that if the pro- 
perty was not sold condemnation 
would be resorted to, Judge Green 
called upon Governor Murphy and 
tendered to him a contract, by the 
terms of which he agreed to trans- 
fer the house occupied by his 
mother to the State for the nomin- 
al sum of $1, with a proviso that 
all negotiations for the property 
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should cease and that Mrs. Green 
should be allowed to occupy her 
old home undisturbed until the 
time of her death, when the agree- 
ment was to become enforcible. 
Governor Fort referred to this 
agreement in the conference to- 
day, but neither he nor either of 
the Greens knew whether the 
agreement was still in existence. 
The Governor said he had been in- 
formed that it had never been 
filed. It was the general under- 
standing that at the time Judge 
Green made the offer it was re- 
jected by Governor Murphy, who 
held that it would be beneath the 
dignity of the state to consider 
such a proposition. It was agreed 
that a further investigation should 
be made.” 





OBITUARIES 


MR. FREDERICK T. JOHNSON. 


On Thursday, October 14, Mr. 
Frederick T. Johnson, of Newark, 
was stricken with paralysis while 
walking along Broad street, and 


died in a few hours. A physician 
v‘fho happened to be passing en- 
deavored to restore him to con- 
sciousness, but without success. 

Mr. Johnson was born in New- 
ark, Sept. 18, 1851. He received 
a public school education, and 
read law in the offices of the late 
Chancellor Runyon, Leonard & 
Coult, and Henry Young. He 
was admitted to the Bar of this 
state as attorney at the June term, 
1876, and as counselor three years 
later. While Mr. Henry Young 
was city counsel of Newark, Mr. 
Johnson was his assistant, and 
irom 1896 to 1898, he was city at- 
torney. In 1891, he became head 
of the law firm of Johnson & 
Pilch. Mr. Johnson was also for a 
time city comptroller. 

He was a successful man in his 
profession, and the enconiums up- 
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on his character at the time of his 
death were numerous and hearty. 
For example, this, from the New- 
ark Sunday Call: ‘“The late Ired- 
erick T. Johnson was a good rep- 
resentative of the men who ob- 
tain scholastic distinction by their 
own effort. He was a lawyer of 
ability and force, and a public 
official of high character, and he 
had made his way to success with- 
out any of the aids which are so 
commonly considered, in these 
days, as a sort of inalienable right 
of youth.” 


MR. ALEXANDER GRANT. 

Mr. Alexander Grant, of New- 
ark, died at his home on August 
17, of apoplexy, at the age of 
fifty-six. 

Mr. Grant was admitted as an 
attorney in New Jersey at the 
November term, 1882, and as 
a counselor three years later. He 
was a member of the American 
Bar Association, and one of the 
founders of the Essex Lawyers’ 
Club. Since 1895 he had been 
counsel for the Franklin Savings 
Institution. We are without fur- 
ther particulars. 


MR. JOHN N. CONDON. 

Mr. John N. Condon, of Morris- 
town, died on October 25th, from 
pneumonia, at the All Soul’s Hos- 
pital, at that place. 

Mr. Condon was a graduate of 
the New York University Law 
School, and was admitted to the 
Bar of this state as an attorney 
at the June term, 1897. He was 
also, at the time of his death, a 
justice of the peace and police 
judge. Mr. Condon was a student 
of languages, and spoke Italian 
and French fluently. He was a 
Democrat and was appointed 
police judge four years ago. He 
was forty-two years of age and 
unmarried, 
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